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Work Session on Ex Parte Communications
Tuesday, February 14, 2023

items.

- Additional questions have been r' 1

what communications public offr“

with staff, each other and the



Role of Town Council / Planning Commission

Councilmembers and Commissioners Wear Many Different Hats

 Depending on the action in front of them, they may be acting 1
legislative, quasi-judicial, or administrative capacity.

conversations with the public, 2) the information and c
be considered by the Council / Planning Commission, N
can be made of the decision.
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Legislative Actions

The Town Council acts legislatively when it acts as a policy-making body.
Legislative or quasi-legislative action is usually:

* reflective of some public policy relating to matters of a permanen -
general character

* is of general application, not normally restricted to ldentlflabl EEE:'
groups

e usually prospective in nature

 requires the balancing of questions of judgment and d]S

« concerns an area usually governed by legislation.

Public hearings can be legislative or quasi-judicial. Th
communication with decision makers.
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Quasi-judicial Decisions

When the Town Council or Planning Commission acts in a quasi-judicial
capacity when it is applying the facts to existing le%al standards and
making a determination on the rights, duties, or obligations of indivi

Quasi-judicial actions generally involve:

 State or local law requiring notice and a public hearing

- State or local law requiring the body to make a determinatirg" .,
of a specific case to Cclertaﬁ’w criteriayestablished bylaw

» Decision-making on the rights, duties, or obligations of indivic
property. _ /

« Requirement to base decision-making on information >
hearing.




Legislative Function udicial Function

Adoption of Ordinances amending Town Code Land Use Approvals: Subdivision Plat and PUD Plan

Adoption of Comprehensive Plan Special Exceptions
Annexation Variances/Conditional Use Permits
Comprehensive Zoning Special Use Permit Issuance

Setting Impact Fees

Piecemeal Rezoning



How Does a Quasi-Judicial Hearing Work?

When acting in a quasi-judicial capacity, the Town Council / Planning Commission
%ﬁ\n onl tcons1der evidence and testimony that it receives at the public hearing or
e matter.

» The applicant has a right to due process (a constitutionally guaranteed fai
procedure), including notice, hearing, and right for the decision to be > be
on the record at the public hearing and based on criteria set out in advance
use code, ordinance or statute).

» The testimony and evidence at the hearing make up the record

* If there is an aEpe.al of the Town Council’s / Planning Commissi
Eﬁw%wmg court will look to see if evidence presented at the pub
e decision.

« The Town’s decision can be appealed (Rule 106(4)(b))
capricious or an abuse of discretion.

* No ex parte communications are allowed.

if deci
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What Is Ex-Parte Communication?

In regards to quasi-judicial proceedings, information received by any
member of the Town Council or Planmng Commission outside of the
public hearing is considered "ex-parte communication.”

An ex-parte communication could include any oral, written or ele
communication with a public official about a quasi- ]ud1c1al ‘ or
which they will be making a decision. The communication r

or indirectly relate to the matter at issue and that could infl
outcome.

parte communications may need to recuse h1m/
decision making.



What Is Ex-Parte Communication?

(Continued)

d é/ﬁ/’ ':1_.

« Such communication is improper and may provide legal grounc
overturning a decision, especially if the communication is no
disclosed.

receive the same information, and that the app =
to respond to any 1nformat1on presented. '



Actions to avoid:

Talking with citizens or communicating via email, text or letter with
citizens on quasi-judicial matters that will come before the goverm 1g
body. “

A matter becomes pending for purposes of quasi-judicial proce 1ings
soon as an application is submitted to the appropriate Town staff
members. Because you may not know whether an appllcatl n
submitted or is pending, if you are unsure, the best pract
such communications and check with Town staff. -

« Attending Developer Neighborhood meetings, requ1

« Town Council generally should not attend Planning Conr
on matters scheduled to come before counc1l a/é//



What Do | Do If | Am Approached Or Receive
Ex-Parte Communications?

First, ask yourself - is the issue legislative or quasi-judicial in nature? If the issue is legisla :,
there are very few rules against ex-parte communications (ban on bribery being one of therr
and you can most likely engage in conversation.

1. In Person: Kindly tell the individual that it is not appropriate for you to
matter outside of a public hearing and that they should make th:

record at the next hearing or submit comments in writing to th '

2. Electronic Communications: Kindly respond to the individual //:
is not appropriate for you to discuss the matter outside of .'
they should make their comments on the record at the nex
comments in writing to the Town Clerk. Also tell them that
communication you received will be disclosed at the next
email to the Town Manager and Town Clerk. Do not

messages. _;




How can the Public provide their opinions

to public officials?

lative

matters with citizens or staff.

* They should not discuss any quasi-judicial matters with Coun
and Commissioners from and after the date that a land use D
has been filed with Town staff.

best practice is for the officials to avoid respond1 -
comments during the public comment period.



How can the Public provide their opinions

to public officials? (Continued)

Citizens m\a}\y also submit public comments in writing in advance of a
meeting. Written comments regarding a quasi-judicial matter should
later be submitted on the record at the public hearing on that matt

« On quasi-judicial matter, members of the public can make cor ////////
during the public hearing before the Planning Commission ar
Council or submit written comments in advance to be entered ir

record at the public hearing.

* On a legislative matter, if there is a Public hearing, such as o
reading of an ordinance, members or the public can make c
during the public hearing.

» If citizens have any questions about the applicakt e
\évlheirg they may make your views known, they should
erk.




Special Considerations - Ballot Issues /

Questions

Under the Fair Campaign Practices Act (FCPA), the Town shall not ex| J4le
any money from any source or make any contributions, to urge el 2Ctors
to vote in favor or against any local ballot issue or referred me: ‘
after the ballot title has been fixed, with very limited excep,r”

1-45-117(1)(a)(1)(B), C.R.S.

« Use of Town resources, such as paper, ink and staff time
considered an in-kind contrrbutlon which is also proh w‘,,w’

- Town officials can express their own opinion, as lo
resources are used or spent to do so.



Special Considerations - Ballot Issues /

Questions (Continued)

» Other exceptions include:

o a Town official or employee can respond to questions regarding a ball
question, as long as he/she has not solicited the question and do , s No
specifically encourage votmg a partlcular way.

concerning the duties or powers of the Town).

o The Town Council can pass a resolution in support_:éz )]
ballot question, and circulate it in the same man
typically circulated.
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