TOWN OF TIMNATH, COLORADO
RESOLUTION NO. 56, SERIES 2016

A RESOLUTION APPROVING THE CROSSING AGREEMENT WITH CACHE LA
POUDRE RESERVOIR COMPANY FOR SUMMERFIELDS PARKWAY

WHEREAS, the Town Council of the Town of Timnath (“Town”) pursuant to C.R.S. § 31-15-
103, has the power to pass resolutions; and

WHEREAS, the Town of Timnath and Cache la Poudre Reservoir Company (the “Company”™)
wish to enter infto an agreement for the construction and long term maintenance of the Timnath

Reservoir Outlet Canal crossing of Summerfields Parkway, more particularly described in
Exhibit A (“Agreement”); and

WHEREAS, the Town Council is familiar with the Agreement and finds it to be in the best
interest of the Town, its residents, and the general public.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN
OF TIMNATH, COLORADO as follows:

Section 1. Approval

The Agreement is hereby approved in substantially the form as attached hereto, subject to
technical or otherwise non-substantive modifications, as deemed necessary by the Town
Manager in consultation with the Town Planner, Engineer, Legal Counsel, and other applicable
staff or consultants.

INTRODUCED, MOVED, AND ADOPTED BY THE TOWN COUNCIL OF THE TOWN
OF TIMNATH, ON JUNE 28™ 2016.

TOWN OF TIMNATH, COLORADO

Q—‘//ﬁ/ Wit 2 g//{& .

Jill /G/rossman-Belisle, Mayor

ATTEST:

M%lissa Peters, CMC
Town Clerk




AGREEMENT
(TOWN OF TIMNATH — SUMMERFIELDS PROJECT)

THIS AGREEMENT, is entered into this day of , 2016, between the
Cache la Poudre Reservoir Company, a Colorado mutual reservoir company ("Company"), and the
Town of Timnath, a Colorado municipal corporation ("Town").

RECITALS

WHEREAS, the Company is the operator of a canal or ditch commonly known as the
Timnath Reservoir Outlet Canal ("TROC"); and

WHEREAS, the TROC presently exists and conveys water in a ditch thru Timnath Ranch
Subdivision in the area of the extension of Summerfields Parkway, located in Section 1, Township
6 North, Range 68 West of the 6" P.M. (“Project Area”); and

WHEREAS, the Town is constructing improvements in the Project Area on land owned by
the Town and Timnath Ranch, which include completing the Summerfields Parkway across the
TROC and the installation of a 12°x8’ box culvert for the TROC under Summerfields Parkway
(“Project”); and

WHEREAS, the Town is also constructing an adjacent 12°x 6’ box culvert under
Summerfields Parkway for an existing drainage ditch that collects local drainage and major storm
flows that is separated from TROC by an existing berm, and which the Town believes lies outside
of any TROC easement. To the extent the box culvert described in this recital is within any TROC
easement, it is included within the Project; and

WHEREAS, the Company is willing to allow for the construction of the Project in and
around the TROC in accordance with the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of five thousand dollars ($5,000.00) paid to the
Company by the Town, and for other good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the parties agree as follows:

AGREEMENT
1. Recitals. The foregoing recitals are incorporated herein as if fully set forth.
2. Project. Detailed plans and specifications that describe and depict the location of the

Project (“Project Area”) and the scope of work for the Project are attached as Exhibit A and
incorporated herein by this reference as if set forth fully (the “Project”). The Project shall



4.

5.

be constructed in accordance with the plans and specifications and the plans and
specifications shall not be materially altered without the written approval of the Company,
which approval shall not be unreasonably withheld or delayed.

Grant of Easement. The Company grants a temporary easement for the construction of the
Project and a perpetual easement for access to and maintenance of any box culvert and any
associated structures constructed as part of the Project, to the extent such culverts and
associated structures are located on Company property or on any TROC easement
(“Improvements™). It is understood and agreed that during construction of the Project the
Company reserves the right to use the TROC for the delivery of water which deliveries shall
be accommodated and delivered through the Project Area as set forth in the plans and
specifications, and once the Project is completed the Company shall continue to use the
Project Area and the Improvements for purposes including continued delivery of water
through the TROC, as well as maintaining, cleaning, repairing and operating the TROC.

Approval of Construction Plans by the Company. Through the execution of this

Agreement, and subject to paragraph 2 above, the Company is approving the plans and
specifications described and depicted as Exhibit A. The Town agrees to reimburse the
Company for the reasonable expenses incurred in preparing this Agreement and reviewing
the plans and specifications, which costs shall be deemed to have been paid upon tender of
the consideration set forth above. The Town shall notify the Company of the proposed
starting date and timeline of construction of the Project 30 days prior to starting
construction, unless the starting date is less than 30 days from the date of execution hereof,
in which case as soon as practicable. The Company’s review and any approval of the plans
and specifications and the contemplated work and any supervision of the work by the
Company shall not constitute an engineering review or supervision and does not affect,
release or limit the Town from any obligation, responsibility or liability to conduct such
work in accordance with all applicable governmental rules and regulations, or for any
damages that may result from the design and construction of the Improvements. The Town
and the Company agree to cooperate and coordinate in good faith during construction of the
Project to ensure continued water deliveries and the expeditious and efficient completion of
the Project.

TROC and Improvement Maintenance by Company. As part of the consideration for this

Agreement, the Town agrees to be solely responsible for the maintenance of the
Improvements and the Project Area in perpetuity upon completion of the construction of the
Project. Such maintenance shall include but is not limited to assuring the continued bank
stability in the Project and assuring the continued structural integrity and performance of the
Improvements including the removal of all debris and trash in an around the Improvements
as necessary to assure the performance and safe operation of the Improvements. The
foregoing notwithstanding, the Company shall have full power to continue to operate,
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maintain, alter, enlarge, clean and manage the TROC, including the Improvements as
necessary due to the Town’s failure to adequately maintain the Improvements and Project
Area as if this Agreement had not been made, and any expense or damages caused by the
Improvements to the Town shall not be chargeable to the Company, except as to any
damage as may be caused by the Company's negligence. The Company agrees that except
in emergencies, it will first provide the Town with notice of the needed maintenance and a
reasonable time to respond, before undertaking the work itself. It is specifically agreed that
normal maintenance and repair activities in accordance with standards of reasonable care,
including the operation of machinery for such purposes upon the TROC right of way and
within the TROC itself, shall not constitute negligence. In the event, however, that any
such action on the part of the Company could reasonably be expected to affect the Town,
the Company agrees to give prior notice to the Town, and to cooperate to avoid injuries or
damages to the structures. In the event any sum is expended by the Company for repair or
maintenance of the TROC within the Project Area, which repair or maintenance is
necessary because of the Town's acts or omissions in constructing the Improvements or
because of the existence of the Improvements or because of any malfunction of the
Improvements, the Town shall reimburse the Company for such expense. Determination of
whether repair or maintenance is necessary, and whether an emergency exists, shall be at
the reasonable discretion of the Company. In the event that the company finds it necessary
to perform emergency repairs to the TROC, either now or at any future time, the Company
shall be wholly without liability for damages to the Town as the result of the performance of
such repairs, except as to such damage as may be caused by the Company's negligence.

No Disturbance to Company Operations. Construction of the Project shall be entirely
without disturbance by Town to the Company’s operation of the TROC for diversion and
delivery of water, unless permission in writing is first received from the Company for such
disturbance. The Town shall at no time cause the delivery of water be interrupted for any
reason without the Company’s prior approval. Upon completion of the Project or after
completion of any maintenance or repair of the Improvements by the Town, the Town shall
clean the Project Area and any other affected areas of the TROC and will cause the TROC
bank area to be in the same or better condition than it was before the activity began,
including the compacting of any disturbed soils. Following construction of the Project, any
subsequent repairs, or maintenance that might affect the Company’s use and operation of
the TROC shall occur during a time period when the affected portion of the TROC is not
being used to carry water, and be completed before such use begins, unless the Town
obtains the Company’s prior written approval, or unless emergency conditions dictate
otherwise. Subject to appropriation and legal availability of funds, the Town expressly
agrees that it shall be liable to the Company and/or the Company’s shareholders for actual
damages for any unauthorized disturbance of the flow of water through the TROC without
the Company’s consent, to the extent that such disturbance is caused by or due to the
activities of the Town or those working on its behalf.













